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Inadmissible Statements Made by Youth in Police Custody

Custodial statements made by a child are presumed 
inadmissible if the child did not consult with an attorney.

(Md. Code Ann. Courts and Judicial Proceedings § 3-8A-14.2)

As of October 1, 2022:
• A child must consult an attorney before law enforcement can proceed with a custodial interrogation
• This pre-interrogation requirement CANNOT be waived
• The only exception to this pre-interrogation requirement is when: “(1) The law enforcement officer reasonably 

 believes that the information sought is necessary to protect against a threat to public safety; and (2) The questions 
 posed to the child by the law enforcement officer are limited to those questions reasonably necessary to obtain the 
 information necessary to protect against the threat to public safety.”

• The Maryland Office of Public Defender is required to make available to law enforcement information about 
 attorneys who can provide consultation.

• In accordance with the law, Maryland OPD has created a 24/7 Youth Access to Counsel Hotline that officers 
 only have to dial to connect children with attorneys waiting on standby to provide consultation.1

• Law enforcement must keep record of the consultation
• Courts are to presume (in both delinquency and criminal proceedings) that statements made during a custodial 

 interrogation by a child are inadmissible if the child does not speak with an attorney prior to interrogation due to a 
 law enforcement officer’s willful failure to comply

• This rebuttable presumption can only be overcome by clear and convincing evidence that the statement was made 
 knowingly, intelligently and voluntarily

When is a child in custody?
Under Miranda, a custody determination hinges on whether, under the circumstances, a reasonable person would have 
felt they could leave. Where a reasonable person standard is applied, common law distinguishes between children and 
adults. Accordingly,  the Supreme Court held in J.D.B. v. North Carolina that courts are to apply a wider definition of 
custody when youth are involved, due to characteristics of youth—long acknowledged by the Court—such as their lack 
of capacity to exercise mature judgement, an incomplete ability to understand the world around them, lack of 
experience and judgment to avoid detrimental choices, and vulnerability to pressure.2

When determining if a child is in custody for Miranda purposes, courts must take into consideration:
• Whether the child was physically deprived of freedom of action in any significant way or placed in any situation in 

 which the child reasonably believes that their freedom of action or movement is restricted by such interrogation,
• Whether the child came to the place of questioning completely on their own, in response to a police request, or 

 escorted by police officers,
• What occurred at the end of the interrogation,
• The child’s age,
• The child’s intelligence,
• The child’s level of education, and
• The child’s experience in police interviews.3

Due to the contrasts between children and adults, the Court noted that a reasonable child would sometimes feel the need 
to submit to law enforcement where an adult would feel free to leave.4



The public safety exception should be applied narrowly.
Though the statute does not define what constitutes reasonable belief or a reasonably necessary question, common 
law’s public safety exception to Miranda can be instructive. In Quarles v Brady, the Supreme Court held that there “is 
a ‘public safety’ exception to the requirement that Miranda warnings be given before a suspect's answers may be 
admitted into evidence.”

• The Court noted that the exception is narrow 
• The danger to public safety was glaring (the Court reasoned that there was strong reason to believe that a gun had 

 just gone missing in a public area and that the officer only asked a question to find the gun before giving the 
Miranda warning and continuing with questioning).

• Additionally, the Court found that the cost had Quarles been deterred from answering would have been more than a 
 failure to obtain evidence.5

There are a limited number of cases in Maryland pertaining to the public safety exception—further emphasizing its 
limited application.
In Thomas v. State, the Court of Special Appeals of Maryland perceived no doctrinal difference between a question that 
falls under the Quarles public safety exception (Where is the gun?) and California’s rescue doctrine (Where is the 
child?). Notably, the rescue doctrine requires the following three factors:

1. Urgency of need, in that no other course of action promised relief;
2. The possibility of saving a human life by rescuing a person whose life was in danger; and
3. The rescue was the primary purpose and motive of the interrogators.

Furthermore, though the Thomas court found that the public safety exception applied to the statement at issue, the facts 
of the case (an officer asking if a suspect will agree to a blood test to check for the transmission of diseases promptly 
after being bitten) viewed in conjunction with the Quarles facts suggests that the exception applies when a nominal 
number of questions are asked to address an immediate and obvious danger.6

Knowing, Voluntary and Intelligent Waiver
In Maryland, courts assess the totality of the circumstances in determining whether there was a knowing, voluntary and 
intelligent waiver under Miranda.7 In doing so, the court considers a variety of factors including the nature of the 
interrogation, officers’ conduct and information about the defendant such as their age and background.8 Under the 
statute, the State’s burden of proof is clear and convincing evidence—a higher threshold than the preponderance of 
the evidence standard previously used under common law.9

In some states, like Vermont, a voluntary and intelligent waiver is not possible unless a child is given the opportunity to 
consult with a genuinely interested adult disassociated with the prosecution who is informed and aware of the rights 
guaranteed to the child.10 States like this recognize that a child simply cannot make a voluntary and intelligent waiver 
on their own.
In Montana, where rights under Miranda have been codified by statute, the state supreme court found statements made 
by a child defendant were involuntary due to law enforcement’s failure to comply with statutory requirements, 
including requirements pertaining to consultation with a parent or attorney.11

In Kansas, courts have continued to assess the totality of the circumstances after codifying their interested adult rule.12

However, compliance with the statute is viewed as a factor considered as part of the totality of the circumstances.13

When there is a lack of statutory compliance “even the totality of the circumstances test is not sufficient to ensure the 
waiver was intelligently and knowingly made.”14

In New Jersey, confessions from a child under 14 are inadmissible as a matter of law when the child’s parent is absent 
from the interrogation.15 For children ages 14 and older, the absence of an adult is considered a “highly significant 
factor” given added weight when balanced against other factors.16

Accordingly, while the rebuttable presumption under MD Section 3-8A-14.2 can be overcome, it should be an 
extremely rare case that meets this burden.
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Because their brains are still developing, children are less able to make 
knowing and intelligent decisions
The prefrontal cortex, the area of the brain responsible for reasoned decision-making and judgment, is not fully 
developed until the early twenties. Because children’s brains are still developing, they are:

• Vulnerable to suggestibility17

• Motivated by short-term rewards and less able to consider long-term outcomes18

• More likely to feel pressured to comply with authority19

Ability to pay attention, learn and make decisions may be negatively impacted when a child has an adverse childhood 
experience (ACEs)— a traumatic event such as physical abuse or neglect, that can have lasting effects on a child’s 
health and life outcomes.20 In a Maryland study of children prosecuted and incarcerated as adults, nearly 90% reported 
having experienced 4 or more ACES.21 Additionally, a child’s already limited ability to reason becomes even more 
compromised in stressful situations, reducing comprehension by up to 20%.22 In light of this, institutions well-versed in 
children’s brain development strongly recommend the presence of an attorney during interrogations (in addition to 
parental consultation) due to the specialized knowledge needed to sufficiently protect children’s rights.23

Harmful Outcomes
Despite the well-established research on children and brain development, law enforcement often lacks training on 
developmentally appropriate and trauma-informed methods of interacting with youth. They instead use adult-oriented 
interrogation tactics commonly acknowledged to be coercive, deceptive or even threatening.24

Consequently:
• Children can only remember approximately one-third of a Miranda warning after immediately hearing it, even 

 when the warning is stated simply25

• An estimated 90% of children waive Miranda rights, particularly when not provided opportunity to consult an 
 attorney26

• Eighty-six percent of exonerees under age 14 and 57% of exonerees under 16 years of age falsely confessed to the 
 crime27

Racial Disparities
While Black children comprise only 32% of Maryland’s child population, they account for 63% of referrals to the 
Department of Juvenile Services28 and 80% of youth tried as adults who remain incarcerated today. Nationally, 85% of 
children under the age of 15 who have been exonerated are Black.29
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