HUMAN RIGHTS
for KIDS

West Virginia State Ratings Report

Human Rights for Kids (HRFK) annual state ratings process tracks the presence or
absence of 12 categories of state statutes that are critical to protecting the human
rights of children in the criminal justice system. It is important to note that these
12 categories are not exhaustive of all the important legislation needed to safeguard
children’s human rights. Furthermore, the ratings do not assess the effectiveness or
implementation of these laws in the state. The purpose of the annual state ratings
process 1s to document policies enacted by state legislatures, motivate legislators
and policy advocates, and bring attention to the need to prioritize children in
criminal justice reform and human rights advocacy. For each category, we track
whether a state has a statute consistent with the described policy.
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1. Due Process Protections at Point of Entry for Kids

No Credit: 0/1

There are no statutory protections in place requiring children to consult with their
parents, legal guardians, or legal counsel prior to waiving their Miranda Rights or

being subject to a custodial interrogation for proceedings in either juvenile or adult
court.



2. Set a Minimum Age of at Least 10 for Juvenile Court
No Credit: 0/1

Pursuant to §49-1-202, there is no minimum age for when a child may be
adjudicated delinquent in juvenile court.

§ 49-1-202. Definitions related, but not limited, to adult, child,
developmental disability, and transitioning adult status

“Child” or “Juvenile” means any person under eighteen years of age or is a
transitioning adult. Once a child or juvenile is transferred to a court with criminal
jurisdiction pursuant to section seven hundred ten, article four of this chapter, he or
she shall remain a child or juvenile for the purposes of the applicability of this
chapter. Unless otherwise stated, for the purpose of child care services “child”
means an individual who meets one of the following conditions:

(A) Is under thirteen years of age;

(B) Is thirteen to eighteen years of age and under court supervision; or

(C) Is thirteen to eighteen years of age and presenting a significant delay of at least
twenty-five percent in one or more areas of development, or a six month delay in
two or more areas as determined by an early intervention program, special
education program or other multidisciplinary team.

“Juvenile delinquent” means a juvenile who has been adjudicated as one who
commits an act which would be a crime under state law or a municipal ordinance if
committed by an adult.

3. Set a Maximum Age of at Least 17 for Juvenile Court
Full Credit: 1/1

Pursuant to §49-4-701, the jurisdiction of the juvenile court for delinquent acts
extends to anyone under the age of 18.

§49-4-701. Juvenile jurisdiction of circuit courts, magistrate courts and
municipal courts; Constitutional guarantees; requirements; hearings; right
to counsel; opportunity to be heard; evidence and transcripts

(a) The circuit court has original jurisdiction of proceedings brought under this
article. A person under the age of eighteen years who appears before the circuit
court in proceedings under this article is a ward of the court and protected
accordingly.

(b) If during a criminal proceeding in any court it is ascertained or appears that the
defendant is under the age of nineteen years and was under the age of eighteen
years at the time of the alleged offense, the matter shall be immediately certified to
the juvenile jurisdiction of the circuit court. The circuit court shall assume



jurisdiction of the case in the same manner as cases which are originally instituted
in the circuit court by petition.

4. Ban Prosecuting Kids Under 14 as Adults AND Require a Child Status
Hearings for All Kids 14+ Before Proceedings in Adult Court

No Credit: 0/1

Pursuant to §49-4-710, children under 14 years of age may be transferred to adult
court for certain enumerated offenses. Additionally, cases for children 14 years of
age and older for certain offenses must be transferred to adult court. Therefore,
West Virginia receives no credit.

§49-4-710. Waiver and transfer of jurisdiction.

(a) Upon written motion of the prosecuting attorney filed at least eight days prior to
the adjudicatory hearing and with reasonable notice to the juvenile, his or her
counsel, and his or her parents, guardians or custodians, the court shall conduct a
hearing to determine if juvenile jurisdiction should or must be waived and the
proceeding transferred to the criminal jurisdiction of the court. Any motion filed in
accordance with this section is to state, with particularity, the grounds for the
requested transfer, including the grounds relied upon as set forth in subsection (d),
(e), (f) or (g) of this section, and the burden is upon the state to establish the
grounds by clear and convincing evidence. Any hearing held under this section is to
be held within seven days of the filing of the motion for transfer unless it is
continued for good cause.

(b) No inquiry relative to admission or denial of the allegations of the charge or the
demand for jury trial may be made by or before the court until the court has
determined whether the proceeding is to be transferred to criminal jurisdiction.

(c) The court shall transfer a juvenile proceeding to criminal jurisdiction if a
juvenile who has attained the age of fourteen years makes a demand on the record
to be transferred to the criminal jurisdiction of the court. The case may then be
referred to magistrate or circuit court for further proceedings, subject to the court's
jurisdiction.

(d) The court shall transfer a juvenile proceeding to criminal jurisdiction if there is
probable cause to believe that:

(1) The juvenile is at least fourteen years of age and has committed the crime of
treason under section one, article one, chapter sixty-one of this code; the crime of
murder under sections one, two and three, article two of that chapter; the crime of
robbery involving the use or presenting of firearms or other deadly weapons under
section twelve, article two of that chapter; the crime of kidnapping under section
fourteen-a of article two of that chapter; the crime of first degree arson under
section one, article three of that chapter; or the crime of sexual assault in the first
degree under section three, article eight-b of that chapter;



(2) The juvenile is at least fourteen years of age and has committed an offense of
violence to the person which would be a felony if the juvenile was an adult.
However, the juvenile has been previously adjudged delinquent for the commission
of an offense of violence to the person which would be a felony if the juvenile was an
adult; or

(3) The juvenile is at least fourteen years of age and has committed an offense
which would be a felony if the juvenile was an adult. However, the juvenile has been
twice previously adjudged delinquent for the commission of an offense which would
be a felony if the juvenile was an adult.

(e) The court may transfer a juvenile proceeding to criminal jurisdiction if there is
probable cause to believe that the juvenile would otherwise satisfy the provisions of
subdivision (1), subsection (d) of this section, but who is younger than fourteen
years of age.

(f) The court may, upon consideration of the juvenile's mental and physical
condition, maturity, emotional attitude, home or family environment, school
experience and similar personal factors, transfer a juvenile proceeding to criminal
jurisdiction if there is probable cause to believe that the juvenile would otherwise
satisfy the provisions of subdivision (2) or (3), subsection (d) of this section, but who
is younger than fourteen years of age.

(g) The court may, upon consideration of the juvenile's mental and physical
condition, maturity, emotional attitude, home or family environment, school
experience and similar personal factors, transfer a juvenile proceeding to criminal
jurisdiction if there is probable cause to believe that:

(1) The juvenile, who is at least fourteen years of age, has committed an offense of
violence to a person which would be a felony if the juvenile was an adult;

(2) The juvenile, who is at least fourteen years of age, has committed an offense
which would be a felony if the juvenile was an adult. However, the juvenile has been
previously adjudged delinquent for the commission of a crime which would be a
felony if the juvenile was an adult;

(3) The juvenile, who is at least fourteen years of age, used or presented a firearm or
other deadly weapon during the commission of a felony; or

(4) The juvenile has committed a violation of section four hundred one, article four,
chapter sixty-a of this code which would be a felony if the juvenile was an adult
involving the manufacture, delivery or possession with the intent to deliver a
narcotic drug. For purposes of this subdivision, the term narcotic drug has the same
definition as that set forth in section one hundred one, article one of that chapter;
(5) The juvenile has committed the crime of second degree arson as defined in
section two, article three, chapter sixty-one of this code involving setting fire to or
burning a public building or church. For purposes of this subdivision, the term
public building means a building or structure of any nature owned, leased or
occupied by this state, a political subdivision of this state or a county board of
education and used at the time of the alleged offense for public purposes. For
purposes of this subdivision, the term church means a building or structure of any
nature owned, leased or occupied by a church, religious sect, society or



denomination and used at the time of the alleged offense for religious worship or
other religious or benevolent purpose, or as a residence of a minister or other
member of clergy.

(h) For purposes of this section, the term offense of violence means an offense which
involves the use or threatened use of physical force against a person.

(1) If, after a hearing, the court directs the transfer of any juvenile proceeding to
criminal jurisdiction, it shall state on the record the findings of fact and conclusions
of law upon which its decision is based or shall incorporate findings of fact and
conclusions of law in its order directing transfer.

() A juvenile who has been transferred to criminal jurisdiction pursuant to
subsection (e), (f) or (g) of this section, by an order of transfer, has the right to either
directly appeal an order of transfer to the supreme court of appeals or to appeal the
order of transfer following a conviction of the offense of transfer. If the juvenile
exercises the right to a direct appeal from an order of transfer, the notice of intent to
appeal and a request for transcript is to be filed within ten days from the date of the
entry of any order of transfer, and the petition for appeal is to be presented to the
Supreme Court of Appeals within forty-five days from the entry of the order of
transfer. Article five, chapter fifty-eight of this code pertaining to the appeals of
judgments in civil actions applies to appeals under this chapter except as modified
in this section. The court may, within forty-five days of the entry of the order of
transfer, by appropriate order, extend and reextend the period in which to file the
petition for appeal for additional time, not to exceed a total extension of sixty days,
as in the court's opinion may be necessary for preparation of the transcript.
However, the request for a transcript was made by the party seeking appeal within
ten days of entry of the order of transfer. In the event any notice of intent to appeal
and request for transcript be timely filed, proceedings in criminal court are to be
stayed upon motion of the defendant pending final action of the Supreme Court of
Appeals.

5. Ban Mandatory Minimum Sentencing for Kids
No Credit: 0/1

There is no statutory provision allowing judges to depart from any mandatory
minimum sentence once a child has been convicted in adult criminal court.

§61-11-23. Punishment for juvenile convicted as an adult; eligibility for
parole; factors to be considered prior to sentencing.

(c) In addition to other factors required by law to be considered prior to the
1mposition of a sentence, in determining the appropriate sentence to be imposed on
a person who has been transferred to the criminal jurisdiction of the court pursuant
to §49-4-710 of this code and who has been subsequently tried and convicted of a



felony offense as an adult, the court shall consider the following mitigating
circumstances:

(1) Age at the time of the offense;

(2) Impetuosity;

(3) Family and community environment;

(4) Ability to appreciate the risks and consequences of the conduct;

(5) Intellectual capacity;

(6) The outcomes of a comprehensive mental health evaluation conducted by a
mental health professional licensed to treat adolescents in the State of West
Virginia: Provided, That no provision of this section may be construed to require
that a comprehensive mental health evaluation be conducted;

(7) Peer or familial pressure;

(8) Level of participation in the offense;

(9) Ability to participate meaningfully in his or her defense;

(10) Capacity for rehabilitation;

(11) School records and special education evaluations;

(12) Trauma history;

(13) Faith and community involvement;

(14) Involvement in the child welfare system; and

(15) Any other mitigating factor or circumstances.

(d)(1) Prior to the imposition of a sentence on a person who has been transferred to
the criminal jurisdiction of the court pursuant to §49-4-710 of this code, and who
has been subsequently tried and convicted of a felony offense as an adult, the court
shall consider the outcomes of any comprehensive mental health evaluation
conducted by an mental health professional licensed to treat adolescents in the
State of West Virginia. The comprehensive mental health evaluation must include
the following:

(A) Family interviews;

(B) Prenatal history;

(C) Developmental history;

(D) Medical history;

(E) History of treatment for substance use;

(F) Social history; and

(G) A psychological evaluation.

(2) The provisions of this subsection are only applicable to sentencing proceedings
for convictions rendered after the effective date of this section and do not constitute
sufficient grounds for the reconsideration of sentences imposed as the result of
convictions rendered after the effective date of this section.



6. Ban Felony-Murder Rule for Kids
No Credit: 0/1
Pursuant to §61-2-1, a child may be convicted under the felony murder rule.

§61-2-1. First and second degree murder defined; allegations in indictment
for homicide.

Murder by poison, lying in wait, imprisonment, starving, or by any willful,
deliberate and premeditated killing, or in the commaission of, or attempt to commit,
arson, kidnapping, sexual assault, robbery, burglary, breaking and entering, escape
from lawful custody, or a felony offense of manufacturing or delivering a controlled
substance as defined in article four, chapter sixty-a of this code, is murder of the
first degree. All other murder is murder of the second degree.

7. Ban Life Without Parole Sentences for Kids
Full Credit; 1/1

Pursuant to §61-11-23, children may not be sentenced to life without the possibility
of parole.

§61-11-23. Punishment for juvenile convicted as an adult; eligibility for
parole; factors to be considered prior to sentencing.

(a) Notwithstanding any other provision of law to the contrary, a sentence of life
imprisonment without the possibility of parole may not be imposed on a person who:
(1) Is convicted of an offense punishable by life imprisonment; and

(2) Was less than 18 years of age at the time the offense was commaitted.

8. Release Safety Valve for Kids Serving Lengthy Prison Sentences
Full Credit: 1/1

Pursuant to §61-11-23, all children sentenced to imprisonment in West Virginia
become parole eligible after no more than 15 years.

§61-11-23. Punishment for juvenile convicted as an adult; eligibility for
parole; factors to be considered prior to sentencing.

(b) Unless otherwise provided by this code, the provisions of §62-12-1 et seq. of this
code governs the eligibility for parole of a person who is convicted of an offense and
sentenced to confinement if he or she was less than 18 years of age at the time the
offense was committed, except that a person who is convicted of one or more



offenses for which the sentence or any combination of sentences imposed is for a
period that renders the person ineligible for parole until he or she has served more
than 15 years shall be eligible for parole after he or she has served 15 years if the
person was less than 18 years of age at the time each offense was committed.

9. Ban Solitary Confinement for Kids
Full Credit: 1/1

Pursuant to §49-4-721, the use of solitary confinement for children is prohibited in
all facilities where juveniles are held.

§49-4-721. Rules governing juvenile facilities; rights of juveniles.

(a) The Director of the Division of Juvenile Services within the Department of
Military Affairs and Public Safety shall propose legislative rules for promulgation in
accordance with article three, chapter twenty-nine-a of this code, outlining policies
and procedures governing the operation of those correctional, detention,
predispositional detention centers and other facilities wherein juveniles may be
housed. These policies and procedures shall include, but are not limited to,
standards of cleanliness, temperature and lighting; availability of medical and
dental care; provision of food, furnishings, clothing and toilet articles; supervision;
procedures for enforcing rules of conduct consistent with due process of law; and
visitation privileges. A juvenile in custody or detention has, at a minimum, the
following rights, and the policies prescribed ensuring that:

(1) A juvenile may not be punished by physical force, deprivation of nutritious
meals, deprivation of family visits or imposition of solitary confinement;

(2) A juvenile shall be afforded an opportunity to participate in physical exercise
each day;

(3) Except for sleeping hours, a juvenile in a state facility may not be locked alone in
a room unless that juvenile is not amenable to reasonable direction and control;
(4) A juvenile shall be provided with his or her own clothing or individualized
clothing which is clean and supplied by the facility, and shall also be afforded daily
access to showers;

(5) A juvenile shall be afforded constant access to writing materials and may send
mail without limitation, censorship or prior reading, and may receive mail without
prior reading, except that mail may be opened in the juvenile's presence, without
being read, to inspect for contraband;

(6) A juvenile may make and receive regular local phone calls without charge and
long distance calls to his or her family without charge at least once a week, and
receive visitors daily and on a regular basis;

(7) A juvenile shall be afforded immediate access to medical care as needed;

(8) A juvenile in a juvenile detention facility or juvenile corrections facility shall be
provided access to education, including teaching, educational materials and books;



(9) A juvenile shall be afforded reasonable access to an attorney upon request; and
(10) A juvenile shall be afforded a grievance procedure, including an appeal
mechanism.

(b) Upon admission to a detention facility or juvenile corrections facility, a juvenile
shall be furnished with a copy of the rights provided him or her by virtue of this
section and as further prescribed by rules proposed and promulgated pursuant to
this section.

10.Ban Incarcerating Kids with Adults

Full Credit: 1/1

Pursuant to §49-4-720, children may not be incarcerated in adult facilities.
Therefore, West Virginia receives full credit.

§49-4-720. Prohibition on committing juveniles to adult facilities.

(a) A juvenile, including one who has been transferred to criminal jurisdiction of the
court, may not be detained or confined in any institution in which he or she has
contact with or comes within sight or sound of any adult persons incarcerated
because he or she has have been convicted of a crime or are awaiting trial on
criminal charges or with the security staff (including management) or direct-care
staff of a jail or locked facility for adults.

(b) A child who has been convicted or is awaiting trial of an offense under the adult
jurisdiction of the circuit court may not be held in custody in an adult correctional
facility of this state while under the age of 18 years. The Division of Juvenile
Services shall notify the sentencing court and copy the county prosecuting attorney
of the sentencing court within 180 days, or as soon as practicable, that the child will
be turning 18 years of age. The court shall, upon receipt of the notice, set the matter
for a hearing. Before the child reaches 18 years of age, the court shall hold a hearing
and enter an order transferring the offender to an adult correctional facility, a
facility for youthful offenders, if applicable: or any other disposition the court
considers appropriate, which does not violate the provisions of subsection (a) of this
section: Provided, however, That the court may not remand a person who reached
the age of 18 years to a juvenile facility or place the person with other juveniles.

(c) The provisions of §61-11A-1 et seq. of this code, are applicable to proceedings
under this section.



11.Ban Mandatory Post-Release Lifetime Supervision
Full Credit: 1/1

Pursuant to §62-12-18, formerly incarcerated children may be discharged from
parole at the discretion of the Parole Board.

§62-12-18. Period of parole; discharge

The period of parole shall be the maximum of any sentence, less deductions for good
conduct and work as provided by law, for which the paroled inmate, at the time of
release, was subject to imprisonment under his or her definite or indeterminate
sentence, as the case may be: Provided, That at any time after a parolee has been on
parole for a minimum of one-year from the date of his or her release, the
Commissioner of the Division of Corrections and Rehabilitation, or his or her
designee, may submit a request to the chairperson of the parole board for a parolee’s
early discharge from parole along with appropriate documentation as to the
parolee’s good conduct while on parole. The chairperson may, after a review of the
request and submission from the commissioner, or his or her designee, when in his
or her judgment, the ends of parole have been attained and the best interests of the
state and the parolee will be served by the early discharge, release the parolee from
further supervision and discharge him or her from parole: Provided, however, That
an inmate sentenced to serve a life term of imprisonment and released on parole
may not be discharged from supervision and parole in a period less than five years
from the date of his or her release on parole.

A parolee who has violated the terms of his or her release on parole by confession to,
or being convicted of, in any state of the United States, the District of Columbia, or
the territorial possessions of the United States, the crime of treason, murder,
aggravated robbery, first degree sexual assault, second degree sexual assault, a
sexual offense against a minor, incest, or offenses with the same essential elements
if known by other terms in other jurisdictions may not be discharged from parole. A
parolee serving a sentence in any correctional facility of another state or the United
States may, unless incarcerated for one of the above enumerated crimes, be
discharged from parole while serving his or her sentence in a correctional facility or
be continued on parole or returned to West Virginia as a parole violator, in the
discretion of the parole board.

12.Voting Rights Restoration
Full Credit: 1/1

Pursuant to §3-2-2, formerly incarcerated children who have reached voting age
may vote upon discharge from imprisonment, probation or parole.
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§3-2-2. Eligibility to register to vote.

(a) Any person who possesses the constitutional qualifications for voting may
register to vote. To be qualified, a person must be a citizen of the United States and
a legal resident of West Virginia and of the county where he or she is applying to
register, shall be at least eighteen years of age, except that a person who is at least
seventeen years of age and who will be eighteen years of age by the time of the next
ensuing general election may also be permitted to register, and shall not be
otherwise legally disqualified: Provided, That a registered voter who has not
reached eighteen years of age may vote both partisan and nonpartisan ballots in a
federal, state, county, municipal or special primary election if he or she will be
eighteen years of age by the time of the corresponding general election.

(b) Any person who has been convicted of a felony, treason or bribery in an election,
under either state or federal law, is disqualified and is not eligible to register or to
continue to be registered to vote while serving his or her sentence, including any
period of incarceration, probation or parole related thereto. Any person who has
been declared mentally incompetent by a court of competent jurisdiction is
disqualified and shall not be eligible to register or to continue to be registered to
vote for as long as that disability continues.
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