HUMAN RIGHTS
for KIDS

South Dakota State Ratings Report

Human Rights for Kids (HRFK) annual state ratings process tracks the presence or
absence of 12 categories of state statutes that are critical to protecting the human
rights of children in the criminal justice system. It is important to note that these
12 categories are not exhaustive of all the important legislation needed to safeguard
children’s human rights. Furthermore, the ratings do not assess the effectiveness or
implementation of these laws in the state. The purpose of the annual state ratings
process 1s to document policies enacted by state legislatures, motivate legislators
and policy advocates, and bring attention to the need to prioritize children in
criminal justice reform and human rights advocacy. For each category, we track
whether a state has a statute consistent with the described policy.

5 out of 12

3

1. Due Process Protections at Point of Entry for Kids

No Credit: 0/1

There are no statutory protections in place requiring children to consult with their
parents, legal guardians, or legal counsel prior to waiving their Miranda Rights or

being subject to a custodial interrogation for proceedings in either juvenile or adult
court.



2. Set a Minimum Age of at Least 10 for Juvenile Court
Full Credit: 1/1

Pursuant to §26-8C-2, only children 10 years of age or older may be adjudicated
delinquent in the juvenile justice system. Therefore, South Dakota receives full
credit.

§26-8C-2. "Delinquent child" defined.

In this chapter and chapter 26-7A, the term "delinquent child" means any child ten
years of age or older who, regardless of where the violation occurred, has violated
any federal, state, or local law or regulation for which there is a penalty of a
criminal nature for an adult, except state or municipal hunting, fishing, boating,
park, or traffic laws that are classified as misdemeanors, petty offenses, or any
violation of § 32-23-21, 35-9-2, or subdivision 34-46-2(2).

3. Set a Maximum Age of at Least 17 for Juvenile Court
Full Credit: 1/1

Pursuant to §26-7A-1, the jurisdiction of the juvenile court for delinquent acts
extends to anyone under the age of 18

§26-7A-1. Definition of terms.

(6) "Child," a person less than eighteen years of age and any person under
twenty-one years of age who is under the continuing jurisdiction of the court or who
1s before the court for an alleged delinquent act committed before the person's
eighteenth birthday;

4. Ban Prosecuting Kids Under 14 as Adults AND Require a Child Status
Hearings for All Kids 14+ Before Proceedings in Adult Court

No Credit: 0/1

Pursuant to §26-11-4, a child subject to delinquency proceedings of a felony charge
may be transferred to adult court. Additionally, pursuant to §26-11-3.1, a case for a
child over 16 years old charged with certain enumerated felony charges must be
mitiated in adult court. Therefore, South Dakota receives no credit.

§26-11-4. Criminal proceedings against child charged with a felony
permitted by circuit court--Transfer hearing--Factors considered--Order
holding child-—-Retention of jurisdiction by court.
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Except as provided in § 26-11-3.1, the circuit court may, in any case of a delinquent
child against whom criminal felony charges have been filed, after transfer hearing,
permit such child to be proceeded against in accordance with the laws that may be
in force in this state governing the commission of crimes. In such cases the petition
filed under chapter 26-7A shall be dismissed. The hearing shall be conducted as
provided by this section.

At the transfer hearing, the court shall consider only whether it is contrary to the
best interest of the child and of the public to retain jurisdiction over the child.

The following factors may be considered by the court in determining whether a child
should be transferred:

(1) The seriousness of the alleged felony offense to the community and whether
protection of the community requires waiver;

(2) Whether the alleged felony offense was committed in an aggressive, violent,
premeditated, or willful manner;

(3) Whether the alleged felony offense was against persons or property with
greater weight being given to offenses against persons;

(4) The prosecutive merit of the complaint. The state is not required to establish
probable cause to show prosecutive merit;

(5) The desirability of trial and disposition of the entire felony offense in one
proceeding if the child's associates in the alleged felony offense are adults;

(6) The record and previous history of the juvenile;

(7) The prospect for adequate protection of the public and the likelihood of
reasonable rehabilitation of the juvenile, if the juvenile is found to have committed
the alleged felony offense, by the use of procedures, services, and facilities currently
available to the juvenile court.

Written reports and other materials relating to the child's mental, physical, and
social history may be considered by the court, if the person who prepared the report
and other material appears and is subject to both direct and cross-examination.

If the court finds that a child should be held for criminal proceedings in a court of
competent jurisdiction, the court shall enter an order certifying to that effect. The
order shall contain findings of fact upon which the court's decision is based. The
findings may not be set aside upon review unless clearly erroneous, and due regard
shall be given to the opportunity of the trial court to judge the credibility of the
witnesses. If an order of certification is made, the jurisdiction of the original court
as to the child concerned is terminated. However, the court to which the proceedings
are transferred may require the original court to hold the child in detention pending
proceedings in that court.

If the court finds that it is in the best interest of the child and of the public for the
court to retain jurisdiction, it shall proceed with the adjudicatory hearing. If the
court to which any proceeding regarding a delinquent child is transferred finds that
it 1s in the best interest of the child and of the public for the court to retain
jurisdiction, the finding is definitive, during the balance of the child's minority, as to
the subsequent commission of any crime, petty offense, or municipal ordinance
violation, and the child may no longer be considered a child for the purposes of this
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chapter. However, the finding is not definitive, if the delinquent child has been
found not guilty of the offense for which the original transfer was ordered.

§26-11-3.1. Request for transfer hearing by delinquent child charged with
felony.

Any delinquent child sixteen years of age or older against whom Class A, Class B,
Class C, Class 1, or Class 2 felony charges have been filed shall be tried in circuit
court as an adult. However, the child may request a transfer hearing which shall be
conducted pursuant to § 26-11-4 to determine if it is in the best interest of the public
that the child be tried in circuit court as an adult. In such a transfer hearing, there
is a rebuttable presumption that it is in the best interest of the public that any
child, sixteen years of age or older, who is charged with a Class A, Class B, Class C,
Class 1, or Class 2 felony, shall be tried as an adult.

5. Ban Mandatory Minimum Sentencing for Kids
No Credit: 0/1

There is no statutory provision allowing judges to depart from any mandatory
minimum sentence once a child has been convicted in adult criminal court.

6. Ban Felony-Murder Rule for Kids
No Credit: 0/1

Pursuant to §22-16-4, a child may be convicted under the felony murder rule.
Therefore, South Dakota receives no credit.

§22-16-4. Homicide as murder in the first degree.

Homicide i1s murder in the first degree :

(1) If perpetrated without authority of law and with a premeditated design to
effect the death of the person killed or of any other human being, including an
unborn child; or

(2) If committed by a person engaged in the perpetration of, or attempt to
perpetrate, any arson, rape, robbery, burglary, kidnapping, or unlawful throwing,
placing, or discharging of a destructive device or explosive.

Homicide is also murder in the first degree if committed by a person who
perpetrated, or who attempted to perpetrate, any arson, rape, robbery, burglary,
kidnapping or unlawful throwing, placing or discharging of a destructive device or
explosive and who subsequently effects the death of any victim of such crime to
prevent detection or prosecution of the crime.
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7. Ban Life Without Parole Sentences for Kids
Full Credit: 1/1

Pursuant to §22-6-1.3, children may not be sentenced to life without the possibility
of parole.

§22-6-1.3. Life imprisonment not imposed on defendant under eighteen
years of age.

The penalty of life imprisonment may not be imposed upon any defendant for any
offense committed when the defendant was less than eighteen years of age.

8. Have Release Safety Valve for Kids Serving Lengthy Prison Sentences
No Credit: 0/1

There is no statutory provision allowing judges or the parole board to review the
sentences of every child convicted in criminal court after a reasonable period of
incarceration.

9. Ban Solitary Confinement for Kids

No Credit: 0/1

There are no statutory provisions banning the use of solitary confinement for

children in both juvenile and adult correctional facilities.

10. Ban Incarcerating Kids with Adults

No Credit: 0/1

Pursuant to §26-7A-26, children may be incarcerated in adult facilities. Therefore,
South Dakota receives no credit.

§26-7A-26. Detention in jail with adult prisoners prohibited for abused or
neglected child-Temporary detention--Detention with adults for child
transferred to adult court.

No apparent, alleged, or adjudicated abused or neglected child may be securely
detained at any time in a jail, lockup, or in any type of detention or temporary care
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facility containing adult prisoners. An apparent, alleged, or adjudicated child in
need of supervision may not be securely detained in a jail, lockup, or in any type of
detention or temporary care facility containing adult prisoners except for approved
collocated detention centers as defined in § 26-7A-1 and as authorized in §§ 26-8B-3,
26-8B-6, and 26-7A-20.

An apparent or alleged delinquent child may be held in an adult lockup or jail for up
to six hours for purposes of identification, processing, interrogation, transfer to
juvenile facility, or release to parents if the child is sight and sound separated from
adult prisoners.

In any area not designated as a metropolitan statistical area by the United States
Bureau of the Census, an apparent or alleged delinquent child may be held in an
adult lockup or jail for up to forty-eight hours excluding holidays and weekends or
until the temporary custody hearing, whichever is earlier, if the facility has been
certified by the Department of Corrections as providing sight and sound separation
of juveniles from adults and if no suitable juvenile facility is available.

A child who has been transferred to adult court pursuant to § 26-11-4 or a child who
is being tried in circuit court as an adult pursuant to § 26-11-3.1 may be held in an
adult lockup or jail if physically separated from adult prisoners.

A child who has attained the age of majority who is under the continuing
jurisdiction of the court or the Department of Corrections may be held in an adult
jail or lockup.

A child under the age of eighteen years who has been transferred to adult court
pursuant to §§ 26-11-3.1 or 26-11-4 and who has been convicted of a felony as an
adult may be held in an adult jail or lockup.

§26-11-1. Proceedings on offense for which child not subject to delinquency
proceedings--Prosecution as adult--Detention in adult jail or lockup.

If any child under the age of eighteen years is arrested, with or without a warrant,
for a violation of any law or municipal ordinance for which the child is not subject to
proceedings as a child in need of supervision as defined in § 26-8B-2 or a delinquent
child as defined in 26-8C-2 or for a violation of subdivision 34-46-2(2), the child shall
be brought before the judge of a court having jurisdiction over the offense and
proceedings shall be conducted as though the child were eighteen years of age or
older.

A child under the age of eighteen years, subject to proceedings pursuant to this
section and accused of a Class 2 misdemeanor, may be held in or sentenced to a
detention or temporary care facility for up to seven days if sight and sound
separated from adult prisoners. No child may be held in or sentenced to a detention
facility for a violation of subdivision 34-46-2(2).

A child under the age of eighteen years, subject to proceedings pursuant to this
section and accused of a Class 1 misdemeanor, may be held in or sentenced to a
detention or temporary care facility for up to thirty days if sight and sound
separated from adult prisoners.


https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-7A-1
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-8B-3
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-8B-6
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-7A-20
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-11-4
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-11-3.1
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-11-3.1
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-11-4
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-11-1
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-8B-2
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=26-8C-2

11.Ban Mandatory Post-Release Lifetime Supervision
Full Credit: 1/1

Pursuant to §24-5-7, formerly incarcerated children may be discharged from parole
at the discretion of the Board of Pardons and Paroles.

§24-5-7. Board authorized to grant early final discharge from
supervision—-Certificate of discharge-—-Prisoner not entitled to early
discharge.

Upon recommendation of the supervising agent, the Board of Pardons and Paroles
may grant an early final discharge from supervision for a parolee or person serving
a suspended sentence under supervision of the board if the board is satisfied that an
early final discharge would be in the best interests of society and the inmate. At the
time of early final discharge from supervision, the secretary of corrections shall
issue a certificate of discharge pursuant to § 24-5-2. No inmate is entitled to an
early final discharge. Neither this section nor its application may be the basis for
establishing a constitutionally protected liberty, property, or due process interest in
any inmate.

§24-15A-8.1. Partial early final discharge.

Upon the recommendation of the supervising agent, the board may grant a partial
early final discharge for a parolee or person serving a suspended sentence under
supervision of the board if the board is satisfied that a partial early final discharge
would be in the best interests of society and the inmate. A partial early final
discharge is a reduction of the sentence term in an amount less than the amount to
discharge the inmate from supervision. A partial early final discharge shall impact
the inmate's sentence discharge date pursuant to §§ 24-15A-6 and 24-5-1. There is
no entitlement to a partial early final discharge. Neither this section nor its
application may be the basis for establishing a constitutionally protected liberty,
property, or due process interest in any inmate.

§24-5-1. Graduated scale of reductions from sentence for good conduct.
Every inmate sentenced for any term less than life, or who has had an
indeterminate sentence set at a term of years, or who has had a life sentence
commuted to a term of years, and subject to the provisions of §§ 24-2-17 and
24-2-18, 1s entitled to a deduction of four months from his or her sentence for each
year and pro rata for any part of a year for the first year to the tenth, and six
months for the tenth year and for each year thereafter until the expiration of the
period of the sentence as pronounced by the court, for good conduct.

12.Voting Rights Restoration
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Full Credit: 1/1

Pursuant to §24-5-2, a formerly incarcerated child who has reached voting age can
vote after they have been discharged from imprisonment or parole.

§24-5-2. Restoration to citizenship on discharge--Certificate issued by
secretary of corrections—-Copy to clerk of court.

If any inmate has been discharged under the provisions of § 24-5-1, 24-5-7, or
24-15A-8.1, the inmate shall, at the time of discharge, be considered as restored to
the full rights of citizenship. At the time of the discharge of any inmate under the
provisions of this chapter, the inmate shall receive from the secretary of corrections
a certificate stating that the inmate has been restored to the full rights of a citizen.
If an inmate is on parole at the time the inmate becomes eligible for discharge, the
secretary of corrections shall issue a like certificate stating that the inmate has
been restored to the full rights of a citizen.

The secretary of corrections shall mail a copy of the certificate to the clerk of court
for the county from which the inmate was sentenced.
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