
North Dakota State Ratings Report

Human Rights for Kids (HRFK) annual state ratings process tracks the presence or
absence of 12 categories of state statutes that are critical to protecting the human
rights of children in the criminal justice system. It is important to note that these
12 categories are not exhaustive of all the important legislation needed to safeguard
children’s human rights. Furthermore, the ratings do not assess the effectiveness or
implementation of these laws in the state. The purpose of the annual state ratings
process is to document policies enacted by state legislatures, motivate legislators
and policy advocates, and bring attention to the need to prioritize children in
criminal justice reform and human rights advocacy. For each category, we track
whether a state has a statute consistent with the described policy.

TOTAL POINTS: 7 out of 12

TIER RATING: 2

1. Due Process Protections at Point of Entry for Kids

No Credit: 0/1

While North Dakota previously received credit under this category because of the
state court’s interpretation of §27-20.2-12 in State v. Poitra, 785 N.W.2d 225 (N.D.
2010), the legislature’s subsequent amendments to that statute caused North
Dakota to lose credit. Currently, there are no statutory protections in place
requiring children to consult with their parents, legal guardians, or legal counsel
prior to waiving their Miranda Rights or being subject to a custodial interrogation
for proceedings in either juvenile or adult court.



2. Set a Minimum Age of at Least 10 for Juvenile Court

Full Credit: 1/1

Pursuant to §12.1-04-01, only children 10 years of age or older may be adjudicated
delinquent in the juvenile justice system.

§12.1-04-01. Juveniles.
1. An individual under the age of ten years is deemed incapable of commission of an
offense defined by the constitution or statutes of this state. The prosecution of an
individual as an adult is barred if the offense was committed while the individual
was less than fourteen years of age.
2. An individual ten years of age or older may be assessed for mental fitness or
capacity under this chapter.

3. Set a Maximum Age of at Least 17 for Juvenile Court

Full Credit: 1/1

Pursuant to §27-20.2-01, the jurisdiction of the juvenile court for delinquent acts
extends to anyone under the age of 18.

§27-20.2-01. Definitions.
As used in this chapter:
4. "Child" means an individual who is:
a. Under the age of eighteen years and is not married; or
b. Under the age of twenty years with respect to a delinquent act committed while
under the age of eighteen years.
8. "Delinquent act" means an act designated a crime under the law, including local
ordinances or resolutions of this state, or of another state if the act occurred in that
state, or under federal law, and the crime does not fall under subdivision c of
subsection 21.
9. "Delinquent child" means a child who has committed a delinquent act and is in
need of treatment or rehabilitation.

4. Ban Prosecuting Kids Under 14 as Adults AND Require a Child Status
Hearings for All Kids 14+ Before Proceedings in Adult Court

Partial Credit: .5/1 (a)

Pursuant to §12.1-04-01, the prosecution of children under 14 years of age is
prohibited; however, pursuant to §27-20.4-21 children over 14 years of age are
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automatically transferred to adult court if they are alleged to have committed
certain offenses.

§12.1-04-01. Juveniles.
1. An individual under the age of ten years is deemed incapable of commission of an
offense defined by the constitution or statutes of this state. The prosecution of an
individual as an adult is barred if the offense was committed while the individual
was less than fourteen years of age.
2. An individual ten years of age or older may be assessed for mental fitness or
capacity under this chapter.

§27-20.4-21. Transfer to other courts.
1. After a petition has been filed alleging delinquency based on conduct that is
designated a crime or public offense under the laws, including local ordinances or
resolutions of this state, the court before hearing the petition on the merits shall
transfer the offense for prosecution to the appropriate court having jurisdiction of
the offense if:
a. The child is over sixteen years of age and requests the transfer;
b. The child was fourteen years of age or more at the time of the alleged conduct and
the court determines that there is probable cause to believe the child committed the
alleged delinquent act and the delinquent act involves the offense of murder or
attempted murder; gross sexual imposition or the attempted gross sexual
imposition of a victim by force or by threat of imminent death, serious bodily injury,
or kidnapping; or
c. (1) The child was fourteen or more years of age at the time of the alleged conduct;
(2) A hearing on whether the transfer should be made is held in conformity with
sections 27-20.2-12, 27-20.2-13, and 27-20.4-14;
(3) Notice in writing of the time, place, and purpose of the hearing is given to the
child and the child's parents, guardian, or other custodian at least three days before
the hearing; and
(4) The court finds that there are reasonable grounds to believe:
(a) The child committed the delinquent act alleged;
(b) The child is not amenable to treatment or rehabilitation as a child through
available programs;
(c) The child is not treatable in an institution for individuals who are intellectually
disabled or who are mentally ill;
(d) The interests of the community require that the child be placed under legal
restraint or discipline; and
(e) If the child is fourteen or fifteen years old, the child committed a delinquent act
involving the infliction or threat of serious bodily harm.
2. The burden of proving reasonable grounds to believe that a child is amenable to
treatment or rehabilitation as a child through available programs is on the child:
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a. If the alleged delinquent act involves the offense of manslaughter, aggravated
assault, robbery, arson involving an inhabited structure, or escape involving the use
of a firearm, destructive device, or other dangerous weapon;
b. If the alleged delinquent act involves an offense that if committed by an adult
would be a felony and the child has two or more previous delinquency adjudications
for offenses that would be a felony if committed by an adult; or
c. If the child is twenty-five years of age or older.
3. In determining a child's amenability to treatment and rehabilitation, the court
shall consider and make specific findings on the following factors:
a. Age;
b. Mental capacity;
c. Maturity;
d. Degree of criminal sophistication exhibited;
e. Previous record;
f. Success or failure of previous attempts to rehabilitate;
g. Whether the child can be rehabilitated before expiration of juvenile court
jurisdiction;
h. Any psychological, probation, or institutional reports;
i. The nature and circumstances of the acts for which the transfer is sought;
j. The prospect for adequate protection of the public; and
k. Any other relevant factors.
4. A child subject to the jurisdiction of the juvenile court, either before or after
reaching eighteen years of age, may not be prosecuted for an offense previously
committed unless the case has been transferred as provided in this section.
5. Statements made by the child at a hearing under this section are not admissible
against the child over objection in the criminal proceedings following the transfer
except for impeachment.
6. If the case is not transferred, the judge who conducted the hearing may not over
objection of an interested party preside at the hearing on the petition. If the case is
transferred to a court of which the judge who conducted the hearing is also a judge,
the judge likewise is disqualified over objection from presiding in the prosecution.

5. Ban Mandatory Minimum Sentencing for Kids

No Credit: 0/1

While §12.1-32-02.3 allows for judges to depart from mandatory minimum
sentences, the statute does not allow for a departure in certain cases involving
firearms. Because there is no statutory provision allowing judges to depart from any
mandatory minimum sentence once a child has been convicted in adult criminal
court, the state receives no credit.

§12.1-32-02.3. Mandatory sentences - Exceptions.
1. In addition to any other provision of law, when sentencing an individual convicted
of a violation in chapter 19-03.1 for which there is a mandatory minimum sentence,

-4-



the court may depart from the applicable mandatory minimum sentence if the
court, in giving due regard to the nature of the crime, history and character of the
defendant, and the defendant's chances of successful rehabilitation, finds a
compelling reason on the record that imposition of the mandatory minimum
sentence would result in manifest injustice to the defendant and that the
mandatory minimum sentence is not necessary for the protection of the public.
2. Subsection 1 does not apply if the individual is sentenced under section
12.1-32-02.1.
3. Upon departing from a mandatory minimum sentence, a judge shall report to the
state court administrator who shall make available in electronic form and on the
world wide web an annual report by July 1 of each year on the total number of
departures from mandatory minimum sentences.

6. Ban Felony-Murder Rule for Kids

Partial Credit: .5/1

Pursuant to §12.1-16-01, children may claim an affirmative defense to a charge of
murder predicated on the felony murder rule. Because there are exceptions to
claiming the defense, North Dakota receives partial credit.

§12.1-16-01. Murder.
1. A person is guilty of murder, a class AA felony, if the person:
a. Intentionally or knowingly causes the death of another human being;
b. Causes the death of another human being under circumstances manifesting
extreme indifference to the value of human life; or
c. Acting either alone or with one or more other persons, commits or attempts to
commit treason, robbery, burglary, kidnapping, felonious restraint, arson, gross
sexual imposition, a felony offense against a child under section 12.1-20-03,
12.1-27.2-02, 12.1-27.2-03, 12.1-27.2-04, or 14-09-22, or escape and, in the course of
and in furtherance of such crime or of immediate flight therefrom, the person or any
other participant in the crime causes the death of any person. In any prosecution
under this subsection in which the defendant was not the only participant in the
underlying crime, it is an affirmative defense that the defendant:
(1) Did not commit the homicidal act or in any way solicit, command, induce,
procure, counsel, or aid the commission thereof;
(2) Was not armed with a firearm, destructive device, dangerous weapon, or other
weapon which under the circumstances indicated a readiness to inflict serious
bodily injury;
(3) Reasonably believed that no other participant was armed with such a weapon;
and
(4) Reasonably believed that no other participant intended to engage in conduct
likely to result in death or serious bodily injury.
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Subdivisions a and b are inapplicable in the circumstances covered by subsection 2.
2. A person is guilty of murder, a class A felony, if the person causes the death of
another human being under circumstances which would be class AA felony murder,
except that the person causes the death under the influence of extreme emotional
disturbance for which there is reasonable excuse. The reasonableness of the excuse
must be determined from the viewpoint of a person in that person's situation under
the circumstances as that person believes them to be. An extreme emotional
disturbance is excusable, within the meaning of this subsection only, if it is
occasioned by substantial provocation, or a serious event, or situation for which the
offender was not culpably responsible.

7. Ban Life Without Parole Sentences for Kids

Full Credit: 1/1

Pursuant to §12.1-32-13.1, children become eligible for sentencing review and
modification after serving 20 years; therefore, North Dakota receives full credit.

§12.1-32-13.1. Juveniles - Sentencing - Reduction.
1. Notwithstanding any other provision of law, a court may reduce a term of
imprisonment imposed upon a defendant convicted as an adult for an offense
committed and completed before the defendant was eighteen years of age if:
a. The defendant has served at least twenty years in custody for the offense;
b. The defendant filed a motion for reduction in sentence; and
c. The court has considered the factors provided in this section and determined the
defendant is not a danger to the safety of any other individual, and the interests of
justice warrant a sentence modification.
2. A defendant whose sentence is reduced under this section must be ordered to
serve a period of supervised release of at least five years upon release from
imprisonment. The conditions of supervised release and any modification or
revocation of the term of supervised release must be in accordance with this
chapter.
3. When determining whether to reduce a term of imprisonment under this section,
the court shall consider:
a. The factors provided in section 12.1-32-04, including the nature of the offense;
b. The age of the defendant at the time of the offense;
c. A report and recommendation from the department of corrections and
rehabilitation, including information relating to the defendant's ability to comply
with the rules of the institution and whether the defendant completed any
educational, vocational, or other prison programming;
d. A report and recommendation from the state's attorney for any county in which
the defendant was prosecuted;
e. Whether the defendant has demonstrated maturity, rehabilitation, and a fitness
to re-enter society sufficient to justify a sentence reduction;
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f. A statement by a victim or a family member of a victim who was impacted by the
actions of the defendant;
g. A report of a physical, mental, or psychiatric examination of the defendant
conducted by a licensed health care professional;
h. The defendant's family and community circumstances at the time of the offense,
including any history of abuse, trauma, or involvement in the child welfare system;
i. The role of the defendant in the offense and whether an adult also was involved in
the offense;
j. The diminished culpability of juveniles compared to adults and the level of
maturity and failure to appreciate the risks and consequences; and
k. Any additional information the court determines relevant.
4. A defendant may make a second motion for a reduction in sentence under this
section no earlier than five years after the initial motion for reduction.
5. A defendant may make a final motion for a reduction in sentence no earlier than
five years after the order for a second motion was filed.

8. Release Safety Valve for Kids Serving Lengthy Prison Sentences

Full Credit: 1/1

Pursuant to §12.1-32-13.1 (see above), children become eligible for sentencing
review and modification after serving 20 years; therefore, North Dakota receives
full credit.

9. Ban Solitary Confinement for Kids

No Credit: 0/1

There are no statutory provisions banning the use of solitary confinement for
children in both juvenile and adult correctional facilities.

10.Ban Incarcerating Kids with Adults

No Credit: 0/1

Pursuant to §27-20.4-08, children adjudicated delinquent may not be held in adult
jails. However, pursuant to §12.1-32-13, children 16 years of age and older may be
held in adult prisons. Therefore North Dakota receives no credit.

Section 27-20.4-08 - Place of detention
1. A child alleged to be delinquent may be detained only in:
a. A licensed foster home or a home approved by the court;
b. A facility operated by a licensed child welfare agency;
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c. A detention home or center for delinquent children which is under the direction or
supervision of the court or other public authority or of a private agency approved by
the court or any other suitable place or facility, including a medical facility for the
treatment of mental illness, alcoholism, or drug addiction, designated by the court.
2. A child alleged or adjudicated delinquent, who has not reached the age of
eighteen, may not be held in an adult jail or correctional facility, adult lockup, or
court holding facility.

§12.1-32-13. Minor convicted of felony - Sentencing.
Whenever a minor is convicted of a felony, the sentencing court may commit the
person to the North Dakota youth correctional center as provided in this title.
Provided, however, that a minor over the age of sixteen who is convicted of a felony
may be sentenced to a penal institution or detention facility.

11.Ban Mandatory Post-Release Lifetime Supervision

Full Credit: 1/1

Pursuant to §12-59-21, formerly incarcerated children may be discharged from
parole at the discretion of the parole board; children with life sentences may be
discharged after 5 years on supervision.

§12-59-21. Establishment and modification of parole expiration dates.
The parole board shall establish parole expiration dates in all parole cases. The
parole board may not establish an initial parole expiration date that is earlier than
the expiration date of the parolee's court-imposed sentence, less sentence reduction
received under chapter 12-54.1. The length of the period of parole may not be
extended more than five years for a felony and two years for a misdemeanor beyond
the date that the court-imposed sentence would have otherwise expired had parole
not been granted. The parole board may allow a parolee to earn performance-based
parole reduction at the rate of up to five days per month in accordance with
performance criteria established by the parole board. The board may terminate a
parolee's supervision at any time earlier than the established date of release from
parole if the parole board determines that early termination of supervision is
warranted and termination of supervision is in the interest of justice. The parole
board may not terminate supervision for a parolee who has a life sentence with
opportunity for parole earlier than five years from the established date of release on
parole.
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12.Voting Rights Restoration

Full Credit: 1/1

Pursuant to §12.1-33-01, a formerly incarcerated child who has reached voting age
can vote after he or she has been discharged from imprisonment.

§12.1-33-01. Rights lost.
1. A person sentenced for a felony to a term of imprisonment, during the term of
actual incarceration under such sentence, may not:
a. Vote in an election; or
b. Become a candidate for or hold public office.
2. A public office, other than an office held by one subject to impeachment, held at
the time of sentence is forfeited as of the date of the sentence if the sentence is in
this state, or, if the sentence is in another state or in a federal court, as of the date a
certification of the sentence from the sentencing court is filed in the office of the
secretary of state who shall receive and file it as a public document. An appeal or
other proceeding taken to set aside or otherwise nullify the conviction or sentence
does not affect the application of this section, but if the conviction is reversed, the
defendant shall be restored to any public office forfeited under this section from the
time of the reversal and shall be entitled to the emoluments thereof from the time of
the forfeiture.
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