
New Mexico State Ratings Report

Human Rights for Kids (HRFK) annual state ratings process tracks the presence or
absence of 12 categories of state statutes that are critical to protecting the human
rights of children in the criminal justice system. It is important to note that these
12 categories are not exhaustive of all the important legislation needed to safeguard
children’s human rights. Furthermore, the ratings do not assess the effectiveness or
implementation of these laws in the state. The purpose of the annual state ratings
process is to document policies enacted by state legislatures, motivate legislators
and policy advocates, and bring attention to the need to prioritize children in
criminal justice reform and human rights advocacy. For each category, we track
whether a state has a statute consistent with the described policy.

TOTAL POINTS: 6.5 out of 12

TIER RATING: 2

1. Due Process Protections at Point of Entry for Kids

No Credit: 0/1

There are no statutory protections in place requiring children to consult with their
parents, legal guardians, or legal counsel prior to waiving their Miranda Rights or
being subject to a custodial interrogation for proceedings in either juvenile or adult
court.



2. Set a Minimum Age of at Least 10 for Juvenile Court

No Credit: 0/1

Pursuant to § 32A-2-3, there is no minimum age for when a child may be
adjudicated delinquent in juvenile court. Therefore, New Mexico receives no credit.

3. Set a Maximum Age of at Least 17 for Juvenile Court

Full Credit: 1/1

Pursuant to §32A-1-4 and §32A-2-3, the jurisdiction of the juvenile court for
delinquent acts extends to anyone under the age of 18.

§ 32A-1-4. Definitions.
As used in the Children's Code:
B. "child" means a person who is less than eighteen years old;

§ 32A-2-3. Definitions.
As used in the Delinquency Act:
32A-2-3. Definitions.
As used in the Delinquency Act:
A. "delinquent act" means an act committed by a child that would be designated as
a crime under the law if committed by an adult, including the following offenses:
(k) an offense punishable as a felony;
B. "delinquent child" means a child who has committed a delinquent act;

§ 32A-2-6. Transfer of jurisdiction over child from other tribunals to court.
A. If it appears to a tribunal in a criminal matter that the defendant was under the
age of eighteen years at the time the offense charged was alleged to have been
committed and the offense charged is a delinquent act pursuant to the provisions of
the Delinquency Act, the tribunal shall promptly transfer jurisdiction of the matter
and the defendant to the court together with a copy of the accusatory pleading and
other papers, documents and transcripts of testimony relating to the case. The
tribunal shall not transfer a serious youthful offender.
B. Upon transfer the court shall have exclusive jurisdiction over the proceedings
and the defendant. The transferring tribunal shall order that the defendant
promptly be taken to the court, or taken to a place of detention designated by the
court, or released to the custody of a parent, guardian, custodian or other person
legally responsible for the defendant to be brought before the court at a time
designated by the court. Upon transfer to the court a petition shall be prepared and
filed in the court in accordance with the provisions of the Delinquency Act. If the
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defendant is not a child at the time of transfer the court retains jurisdiction over the
matter only until disposition is made by the court.

4. Ban Prosecuting Kids Under 14 as Adults AND Require a Child Status
Hearings for All Kids 14+ Before Proceedings in Adult Court

Partial Credit: .5/1 (a)

Pursuant to Rule 10-251.1, the Court may after a hearing sentence a youthful
offender as either a juvenile or an adult. Because “serious youthful offenders” are
excluded from this, New Mexico receives partial credit.

§ 32A-2-3. Definitions.
As used in the Delinquency Act:
H. "serious youthful offender" means an individual fifteen to eighteen years of age
who is charged with and indicted or bound over for trial for first degree murder. A
"serious youthful offender" is not a delinquent child as defined pursuant to the
provisions of this section;
J. "youthful offender" means a delinquent child subject to adult or juvenile
sanctions who is:
(1) fourteen to eighteen years of age at the time of the offense and who is
adjudicated for at least one of the following offenses:
(a) second degree murder, as provided in Section 30-2-1 NMSA 1978;
(b) assault with intent to commit a violent felony, as provided in Section 30-3-3
NMSA 1978;
(c) kidnapping, as provided in Section 30-4-1 NMSA 1978;
(d) aggravated battery, as provided in Subsection C of Section 30-3-5 NMSA 1978;
(e) aggravated battery against a household member, as provided in Subsection C of
Section 30-3-16 NMSA 1978;
(f) aggravated battery upon a peace officer, as provided in Subsection C of Section
30-22-25 NMSA 1978;
(g) shooting at a dwelling or occupied building or shooting at or from a motor
vehicle, as provided in Section 30-3-8 NMSA 1978;
(h) dangerous use of explosives, as provided in Section 30-7-5 NMSA 1978;
(i) criminal sexual penetration, as provided in Section 30-9-11 NMSA 1978;
(j) robbery, as provided in Section 30-16-2 NMSA 1978;
(k) aggravated burglary, as provided in Section 30-16-4 NMSA 1978;
(l) aggravated arson, as provided in Section 30-17-6 NMSA 1978; or
(m) abuse of a child that results in great bodily harm or death to the child, as
provided in Section 30-6-1 NMSA 1978;
(2) fourteen to eighteen years of age at the time of the offense, who is adjudicated
for any felony offense and who has had three prior, separate felony adjudications
within a three-year time period immediately preceding the instant offense. The
felony adjudications relied upon as prior adjudications shall not have arisen out of
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the same transaction or occurrence or series of events related in time and location.
Successful completion of consent decrees are not considered a prior adjudication for
the purposes of this paragraph; or
(3) fourteen years of age and who is adjudicated for first degree murder, as provided
in Section 30-2-1 NMSA 1978.

Rule 10-251.1 - Judgment; youthful offenders
A.Judgment.
(1)Juvenile disposition. Unless the court has made the necessary findings to
sentence a youthful offender as an adult, a judgment and disposition shall be
rendered in accordance with Rule 10-251 NMRA.
(2)Adult sentence. If the court has made the necessary findings to sentence a
youthful offender as an adult, a judgment of guilty shall be rendered, and
Paragraphs B, C, and D of this rule shall apply. The judgment and sentence shall be
rendered in open court and thereafter a written judgment and sentence shall be
signed by the judge and filed. The clerk shall give notice of entry of judgment and
sentence.

5. Ban Mandatory Minimum Sentencing for Kids

No Credit: 0/1

There is no statutory provision allowing judges to depart from any mandatory
minimum sentence once a child has been convicted and determined to be sentenced
as an adult.

§32A-2-20. Disposition of a youthful offender.
A. The court has the discretion to invoke either an adult sentence or juvenile
sanctions on a youthful offender. The children's court attorney shall file a notice of
intent to invoke an adult sentence within ten working days of the filing of the
petition, provided that the court may extend the time for filing of the notice of
intent to invoke an adult sentence, for good cause shown, prior to the adjudicatory
hearing. A preliminary hearing by the court or a hearing before a grand jury shall
be held, within ten days after the filing of the intent to invoke an adult sentence, to
determine whether probable cause exists to support the allegations contained in the
petition.
E. If the court invokes an adult sentence, the court may sentence the child to less
than, but shall not exceed, the mandatory adult sentence. A youthful offender given
an adult sentence shall be treated as an adult offender and shall be transferred to
the legal custody of an agency responsible for incarceration of persons sentenced to
adult sentences. This transfer terminates the jurisdiction of the court over the child
with respect to the delinquent acts alleged in the petition.
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6. Ban Felony-Murder Rule for Kids

No Credit: 0/1

Pursuant to §30-2-1, a child may be convicted under the felony murder rule.
Therefore, New Mexico receives no credit.

§ 30-2-1. Murder.
A. Murder in the first degree is the killing of one human being by another without
lawful justification or excuse, by any of the means with which death may be caused:
(1) by any kind of willful, deliberate and premeditated killing;
(2) in the commission of or attempt to commit any felony; or
(3) by any act greatly dangerous to the lives of others, indicating a depraved mind
regardless of human life.
Whoever commits murder in the first degree is guilty of a capital felony.
B. Unless he is acting upon sufficient provocation, upon a sudden quarrel or in the
heat of passion, a person who kills another human being without lawful justification
or excuse commits murder in the second degree if in performing the acts which
cause the death he knows that such acts create a strong probability of death or
great bodily harm to that individual or another.
Murder in the second degree is a lesser included offense of the crime of murder in
the first degree.

7. Ban Life Without Parole Sentences for Kids

Full Credit: 1/1

Pursuant to §31-18-15.3, amended by SB 64 (2023) a child may not be sentenced to
life without parole.

Section 31-18-15.3 - Serious youthful offender-disposition
D. When an alleged serious youthful offender is found guilty of first degree murder,
the court shall sentence the offender pursuant to the provisions of the Criminal
Sentencing Act; provided that a serious youthful offender given an adult sentence
shall not be sentenced to life imprisonment without the possibility of release or
parole. The court may sentence the offender to less than, but not exceeding, the
mandatory term for an adult. The determination of guilt becomes a conviction for
purposes of the Criminal Sentencing Act.

8. Safety Release Valve for Kids Serving Lengthy Prison Sentences

Full Credit: 1/1
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Pursuant to §31-21-10.2, amended by SB 64 (2023), children become eligible for
parole after no more than 15, 20, or 25 years depending on the offenses committed.

Section 31-21-10.2 - Parole for children sentenced as adults
A. Unless subject to earlier eligibility for parole pursuant to another provision of
law, a serious youthful offender sentenced pursuant to Section 31-18-15.3 NMSA
1978 or a youthful offender sentenced as an adult pursuant to Section 32A-2-20
NMSA 1978 shall be eligible for parole and entitled to a parole hearing after the
offender has served:
(1) twenty-five years of the sentence if the sentence is for two or more convictions of
first degree murder pursuant to Section 30-2-1 NMSA 1978;
(2) twenty years of the sentence if the sentence is for one conviction of either first
degree willful and deliberate murder pursuant to Paragraph (1) of Subsection A of
Section 30-2-1 NMSA 1978 or first degree depraved-mind murder pursuant to
Paragraph (3) of Subsection A of Section 30-2-1 NMSA 1978; or
(3) fifteen years of the sentence if the sentence is for a conviction pursuant to any
other qualifying provision of law.

9. Ban Solitary Confinement for Kids

Full Credit: 1/1

Pursuant to §33-16-3, solitary confinement is prohibited for minors held in both
juvenile and adult facilities. Therefore, New Mexico receives full credit.

§ 33-16-2. Definitions
As used in the Restricted Housing Act:
A. “correctional facility” means a jail, prison or other detention facility that is used
for the confinement of adult or juvenile persons, whether operated by the state or a
political subdivision of the state or a private contractor on behalf of the state or a
political subdivision of the state;
B. “inmate” means an adult or juvenile person who is under sentence to or
confined in a correctional facility;
C. “restricted housing”, whether instituted pursuant to disciplinary,
administrative, inmate classification or other action, means confinement of an
inmate locked in a cell or similar living quarters in a correctional facility for
twenty-two or more hours each day without daily, meaningful and sustained human
interaction;  and
D. “serious mental disability” means:
(1) a serious mental illness, including schizophrenia, psychosis, major depression
and bipolar disorder;  or
(2) having a significant functional impairment along with a brain injury, organic
brain syndrome or intellectual disability.

-6-



§ 33-16-3. Restrictions on the use of restricted housing
A. An inmate who is younger than eighteen years of age shall not be placed in
restricted housing.
B. An inmate who is known to be pregnant shall not be placed in restricted
housing.

10.Ban Incarcerating Kids with Adults

No Credit: 0/1

Pursuant to §32A-2-12 and §32A-2-20, children may be incarcerated in adult
facilities. Therefore, New Mexico receives no credit.

§ 32A-2-4.1. Adult jails and lockups used as temporary holding facilities;
reports.
A. A child arrested and detained for an alleged delinquent act may be temporarily
held in an adult jail or lockup for no longer than six hours. A child who is detained
in an adult jail or lockup shall be placed in a setting that is physically segregated by
sight and sound from adult offenders. After six hours, the child may be placed or
detained pursuant to the provisions of Section 32A-2-12 NMSA 1978.
B. An adult jail or lockup used as a temporary holding facility for alleged delinquent
offenders shall file an annual report regarding its compliance with federal
requirements. The juvenile justice advisory committee and the department shall
determine the format of the annual reports.

§32A-2-12. Placement or detention.
C. A child adjudicated as a youthful offender who is violent toward staff or other
residents in a detention facility may be transferred and detained, pending a court
hearing, in a county jail. In the event that a child is detained in a jail, the director of
the jail shall presume that the child is vulnerable to victimization by inmates
within the adult population because of the child's age, and shall take measures to
provide protection to the child. However, provision of protective measures shall not
result in diminishing a child's civil rights to less than those existing for an
incarcerated adult.
D. A child who has previously been incarcerated as an adult or a person eighteen
years of age or older shall not be detained in a juvenile detention facility or a facility
for the long-term care and rehabilitation of delinquent children, but may be
detained in a county jail. A child shall not be transferred to a county jail solely on
the basis of attaining the age of eighteen while detained in a juvenile detention
facility. In the event that a child is detained in a jail, the director of the jail shall
presume that the child is vulnerable to victimization by inmates within the adult
population because of the child's age, and shall take measures to provide protection
to the child. However, provision of protective measures shall not result in
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diminishing a child's civil rights to less than those existing for an incarcerated
adult.

§32A-2-20. Disposition of a youthful offender.
E. If the court invokes an adult sentence, the court may sentence the child to less
than, but shall not exceed, the mandatory adult sentence. A youthful offender given
an adult sentence shall be treated as an adult offender and shall be transferred to
the legal custody of an agency responsible for incarceration of persons sentenced to
adult sentences. This transfer terminates the jurisdiction of the court over the child
with respect to the delinquent acts alleged in the petition.

11.Ban Mandatory Post-Release Lifetime Supervision

Full Credit: 1/1

Pursuant to §31-21-10, formerly incarcerated children may be discharged from
parole at the discretion of the parole board.

§31-21-10. Parole authority and procedure.
B.     Unless the board finds that it is in the best interest of society and the parolee
to reduce the period of parole, a person who was convicted of a capital felony shall
be required to undergo a minimum period of parole of five years.  During the period
of parole, the person shall be under the guidance and supervision of the board.
C.     Except for sex offenders as provided in Section 31-21-10.1 NMSA 1978, an
inmate who was convicted of a first, second or third degree felony and who has
served the sentence of imprisonment imposed by the court in an institution
designated by the corrections department shall be required to undergo a two-year
period of parole.  An inmate who was convicted of a fourth degree felony and who
has served the sentence of imprisonment imposed by the court in an institution
designated by the corrections department shall be required to undergo a one-year
period of parole.  During the period of parole, the person shall be under the
guidance and supervision of the board.
E.     When a person on parole has performed the obligations of his release for the
period of parole provided in this section, the board shall make a final order of
discharge and issue him a certificate of discharge.

12.Voting Rights Restoration

Full Credit: 1/1

Pursuant to §31-13-1, formerly incarcerated children have their voting rights
restored after they have been discharged from imprisonment, probation, or parole.
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§31-13-1. Felony conviction; restoration of citizenship.
A. A person who has been convicted of a felony shall not be permitted to vote in any
statewide, county, municipal or district election held pursuant to the provisions of
the Election Code [1-1-1 NMSA 1978], unless the person:
(1) has completed the terms of a suspended or deferred sentence imposed by a court;
(2) was unconditionally discharged from a correctional facility under the jurisdiction
of the corrections department or was conditionally discharged from a correctional
facility under the jurisdiction of the corrections department and has completed all
conditions of probation or parole;
(3) was unconditionally discharged from a correctional facility under the jurisdiction
of a federal corrections agency or was conditionally discharged from a correctional
facility under the jurisdiction of a federal corrections agency and has completed all
conditions of probation or parole; or
(4) has presented the governor with a certificate verifying the completion of the
sentence and was granted a pardon or a certificate by the governor restoring the
person's full rights of citizenship.
B. When a person has completed the terms of a suspended or deferred sentence
imposed by a court for a felony conviction, the clerk of the district court shall notify
the secretary of state. The secretary of state shall notify all county clerks that the
person is eligible for registration.
C. A person who has served the entirety of a sentence imposed for a felony
conviction, including a term of probation or parole shall be issued a certificate of
completion by the corrections department. Upon issuance, the corrections
department shall inform the person that the person is entitled to register to vote.
The certificate of completion shall state that the person's voting rights are restored.
D. When the corrections department issues a person a certificate of completion, the
corrections department shall notify the secretary of state that the person is entitled
to register to vote. The secretary of state shall notify all county clerks that the
person is eligible for registration. Additionally, a county clerk shall accept the
following documents as proof that a person has served the entirety of the sentence
for a felony conviction and is eligible for registration:
(1) a judgment and sentence from a court of this state, another state or the federal
government, which shows on its face that the person has completed the entirety of
the sentence;
(2) a certificate of completion from the corrections department; or
(3) a certificate of completion from another state or the federal government.
E. A person who has been convicted of a felony shall not be permitted to hold an
office of public trust for the state, a county, a municipality or a district, unless the
person has presented the governor with a certificate verifying the completion of the
sentence and was granted a pardon or a certificate by the governor restoring the
person's full rights of citizenship.
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