
Montana State Ratings Report

Human Rights for Kids (HRFK) annual state ratings process tracks the presence or
absence of 12 categories of state statutes that are critical to protecting the human
rights of children in the criminal justice system. It is important to note that these
12 categories are not exhaustive of all the important legislation needed to safeguard
children’s human rights. Furthermore, the ratings do not assess the effectiveness or
implementation of these laws in the state. The purpose of the annual state ratings
process is to document policies enacted by state legislatures, motivate legislators
and policy advocates, and bring attention to the need to prioritize children in
criminal justice reform and human rights advocacy. For each category, we track
whether a state has a statute consistent with the described policy.

TOTAL POINTS: 4.5 out of 12

TIER RATING: 3

1. Due Process Protections at Point of Entry for Kids

No Credit: 0/1

Pursuant to §41-5-331, a child’s parent or guardian must be notified when a child
has been taken into custody. Children less than 16 years of age must consult with a
parent or guardian before waiving their rights. Because these protections do not
apply to all children, Montana receives no credit.



§41-5-331. Rights of youth taken into custody -- questioning -- waiver of
rights. 
(1) When a youth is taken into custody for questioning upon a matter that could
result in a petition alleging that the youth is either a delinquent youth or a youth in
need of intervention, the following requirements must be met:
(a) The youth must be advised of the youth's right against self-incrimination and
the youth's right to counsel.
(b) The investigating officer, juvenile probation officer, or person assigned to give
notice shall immediately notify the parents, guardian, or legal custodian of the
youth that the youth has been taken into custody, the reasons for taking the youth
into custody, and where the youth is being held. If the parents, guardian, or legal
custodian cannot be found through diligent efforts, a close relative or friend chosen
by the youth must be notified.
(2) A youth may waive the rights listed in subsection (1) under the following
situations:
(a) when the youth is 16 years of age or older, the youth may make an effective
waiver subject to the provisions of 41-5-333(2);
(b) when the youth is under 16 years of age and the youth and the youth's parent or
guardian agree, they may make an effective waiver subject to the provisions
of 41-5-333(2); or
(c) when the youth is under 16 years of age and the youth and the youth's parent or
guardian do not agree, the youth may make an effective waiver only with advice of
counsel.

2. Set a Minimum Age of at Least 10 for Juvenile Court

No Credit: 0/1

Pursuant to §41-5-103, there is no minimum age for when a child may be
adjudicated delinquent in juvenile court.

§41-5-103. Definitions. 
As used in the Montana Youth Court Act, unless the context requires otherwise, the
following definitions apply:
(46) "Youth" means an individual who is less than 18 years of age without regard to
sex or emancipation.
(12) "Delinquent youth" means a youth who is adjudicated under formal
proceedings under the Montana Youth Court Act as a youth:
(a) who has committed an offense that, if committed by an adult, would constitute
a criminal offense;
(b) who has been placed on probation as a delinquent youth and who has violated
any condition of probation; or
(c) who has violated the terms and conditions of the youth's conditional release
agreement.
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3. Set a Maximum Age of at Least 17 for Juvenile Court

Full Credit: 1/1

Pursuant to §41-5-103 (above) and §41-5-203, the jurisdiction of the juvenile court
for delinquent acts extends to anyone under the age of 18.

§41-5-203. Jurisdiction of court. 
(1) Except as provided in subsection (2) and for cases filed in the district court
under 41-5-206, the court has exclusive original jurisdiction of all proceedings under
the Montana Youth Court Act in which a youth is alleged to be a delinquent youth
or a youth in need of intervention or concerning any person under 21 years of age
charged with having violated any law of the state or any ordinance of a city or town
other than a traffic or fish and game law prior to having become 18 years of age.

4. Ban Prosecuting Kids Under 14 as Adults AND Require a Child Status
Hearings for All Kids 14+ Before Proceedings in Adult Court

No Credit: 0/1

Pursuant to §41-5-206, the state may direct file a child 12 years of age or older who
is accused of specified offenses in adult court.

§41-5-206. Filing in district court prior to formal proceedings in youth
court. 
(1) The county attorney may, in the county attorney's discretion and in accordance
with the procedure provided in 46-11-201, file with the district court a motion for
leave to file an information in the district court if:
(a) the youth charged was 12 years of age or older at the time of the conduct alleged
to be unlawful and the unlawful act would if it had been committed by an adult
constitute:
(i) sexual intercourse without consent as defined in 45-5-503;
(ii) deliberate homicide as defined in 45-5-102;
(iii) mitigated deliberate homicide as defined in 45-5-103;
(iv) assault on a peace officer or judicial officer as defined in 45-5-210; or
(v) the attempt, as defined in 45-4-103, of or accountability, as provided in 45-2-301,
for either deliberate or mitigated deliberate homicide; or
(b) the youth charged was 16 years of age or older at the time of the conduct alleged
to be unlawful and the unlawful act is one or more of the following:
(i) negligent homicide as defined in 45-5-104;
(ii) arson as defined in 45-6-103;
(iii) aggravated assault as defined in 45-5-202;
(iv) sexual assault as provided in 45-5-502(3);
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(v) assault with a weapon as defined in 45-5-213;
(vi) robbery as defined in 45-5-401;
(vii) burglary or aggravated burglary as defined in 45-6-204;
(viii) aggravated kidnapping as defined in 45-5-303;
(ix) possession of explosives as defined in 45-8-335;
(x) criminal distribution of dangerous drugs as defined in 45-9-101;
(xi) criminal possession of dangerous drugs as defined in 45-9-102(4) through (6);
(xii) criminal possession with intent to distribute as defined in 45-9-103(1);
(xiii) criminal production or manufacture of dangerous drugs as defined in 45-9-110;
(xiv) use of threat to coerce criminal street gang membership or use of violence to
coerce criminal street gang membership as defined in 45-8-403;
(xv) escape as defined in 45-7-306;
(xvi) attempt, as defined in 45-4-103, of or accountability, as provided in 45-2-301,
for any of the acts enumerated in subsections (1)(b)(i) through (1)(b)(xv).
(2) The county attorney shall file with the district court a petition for leave to file an
information in district court if the youth was 17 years of age at the time the youth
committed an offense listed under subsection (1).
(3) The district court shall grant leave to file the information if it appears from the
affidavit or other evidence supplied by the county attorney that there is probable
cause to believe that the youth has committed the alleged offense. Within 30 days
after leave to file the information is granted, the district court shall conduct a
hearing to determine whether the matter must be transferred back to the youth
court, unless the hearing is waived by the youth or by the youth's counsel in writing
or on the record. The hearing may be continued on request of either party for good
cause. The district court may not transfer the case back to the youth court unless
the district court finds, by a preponderance of the evidence, that:
(a) a youth court proceeding and disposition will serve the interests of community
protection;
(b) the nature of the offense does not warrant prosecution in district court; and
(c) it would be in the best interests of the youth if the matter was prosecuted in
youth court.
(4) The filing of an information in district court terminates the jurisdiction of the
youth court over the youth with respect to the acts alleged in the information. A
youth may not be prosecuted in the district court for a criminal offense originally
subject to the jurisdiction of the youth court unless the case has been filed in the
district court as provided in this section. A case may be transferred to district court
after prosecution as provided in 41-5-208 or 41-5-1605.
(5) An offense not enumerated in subsection (1) that arises during the commission of
a crime enumerated in subsection (1) may be:
(a) tried in youth court;
(b) transferred to district court with an offense enumerated in subsection (1) upon
motion of the county attorney and order of the district court. The district court shall
hold a hearing before deciding the motion.
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5. Ban Mandatory Minimum Sentencing for Kids

Full Credit: 1/1

Pursuant to §46-18-222, mandatory minimum sentences do not apply to children
less than 18 years of age.

§46-18-222. Exceptions to mandatory minimum sentences, restrictions on
deferred imposition and suspended execution of sentence, and restrictions
on parole eligibility. 
Mandatory minimum sentences prescribed by the laws of this state, mandatory life
sentences prescribed by 46-18-219, the restrictions on deferred imposition and
suspended execution of sentence prescribed
by 46-18-201(1)(b), 46-18-205, 46-18-221(3), 46-18-224, and 46-18-502(3), and
restrictions on parole eligibility prescribed
by 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(b), and 45-5-625(4)
do not apply if:
(1) the offender was less than 18 years of age at the time of the commission of the
offense for which the offender is to be sentenced;
(2) the offender's mental capacity, at the time of the commission of the offense for
which the offender is to be sentenced, was significantly impaired, although not so
impaired as to constitute a defense to the prosecution. However, a voluntarily
induced intoxicated or drugged condition may not be considered an impairment for
the purposes of this subsection.
(3) the offender, at the time of the commission of the offense for which the offender
is to be sentenced, was acting under unusual and substantial duress, although not
such duress as would constitute a defense to the prosecution;
(4) the offender was an accomplice, the conduct constituting the offense was
principally the conduct of another, and the offender's participation was relatively
minor;
(5) in a case in which the threat of bodily injury or actual infliction of bodily injury
is an actual element of the crime, no serious bodily injury was inflicted on the victim
unless a weapon was used in the commission of the offense; or
(6) the offense was committed
under 45-5-502(3), 45-5-503(4), 45-5-507(5), 45-5-601(3), 45-5-602(3), 45-5-603(2)(b),
or 45-5-625(4) and the judge determines, based on the findings contained in a
psychosexual evaluation report prepared by a qualified sexual offender evaluator
pursuant to the provisions of 46-23-509, that treatment of the offender while
incarcerated, while in a residential treatment facility, or while in a local community
affords a better opportunity for rehabilitation of the offender and for the ultimate
protection of the victim and society, in which case the judge shall include in its
judgment a statement of the reasons for its determination.
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§41-5-2503. Disposition of criminally convicted youth. 
(1) The district court, in sentencing a youth adjudicated in district court pursuant
to 41-5-206, shall:
(a) impose any sentence allowed by the statute that established the penalty for the
offense of which the youth is convicted as if the youth were an adult and any
conditions or restrictions allowed by statute;
(b) retain jurisdiction over the case until the criminally convicted youth reaches the
age of 21;
(c) order the department to submit a status report to the court, county attorney,
defense attorney, and juvenile probation officer every 6 months until the youth
attains the age of 21. The report must include a recommendation from the
department regarding the disposition of the criminally convicted youth.
(2) The district court shall review the criminally convicted youth's sentence
pursuant to 41-5-2510 before the youth reaches the age of 21 if a hearing has not
been requested under 41-5-2510.

6. Ban Felony-Murder Rule for Kids

No Credit: 0/1

Pursuant to §45-5-102, a child may be convicted under the felony murder rule.

§45-5-102. Deliberate homicide. 
(1) A person commits the offense of deliberate homicide if:
(a) the person purposely or knowingly causes the death of another human being;
(b) the person attempts to commit, commits, or is legally accountable for the
attempt or commission of robbery, sexual intercourse without consent, arson,
burglary, kidnapping, aggravated kidnapping, felonious escape, assault with a
weapon, aggravated assault, or any other forcible felony and in the course of the
forcible felony or flight thereafter, the person or any person legally accountable for
the crime causes the death of another human being; or
(c) the person purposely or knowingly causes the death of a fetus of another with
knowledge that the woman is pregnant.
(2) A person convicted of the offense of deliberate homicide shall be punished by
death as provided in 46-18-301 through 46-18-310, unless the person is less than 18
years of age at the time of the commission of the offense, by life imprisonment, or by
imprisonment in the state prison for a term of not less than 10 years or more than
100 years, except as provided in 46-18-219 and 46-18-222.

7. Ban Life Without Parole Sentences for Kids

No Credit: 0/1

Pursuant to §45-5-102, a child can be sentenced to life without parole.
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§45-5-102. Deliberate homicide. 
(1) A person commits the offense of deliberate homicide if:
(a) the person purposely or knowingly causes the death of another human being;
(b) the person attempts to commit, commits, or is legally accountable for the
attempt or commission of robbery, sexual intercourse without consent, arson,
burglary, kidnapping, aggravated kidnapping, felonious escape, assault with a
weapon, aggravated assault, or any other forcible felony and in the course of the
forcible felony or flight thereafter, the person or any person legally accountable for
the crime causes the death of another human being; or
(c) the person purposely or knowingly causes the death of a fetus of another with
knowledge that the woman is pregnant.
(2) A person convicted of the offense of deliberate homicide shall be punished by
death as provided in 46-18-301 through 46-18-310, unless the person is less than 18
years of age at the time of the commission of the offense, by life imprisonment, or by
imprisonment in the state prison for a term of not less than 10 years or more than
100 years, except as provided in 46-18-219 and 46-18-222.

8. Release Safety Valve for Kids Serving Lengthy Prison Sentences

No Credit: 0/1

Pursuant to §41-5-2510, children in Montana will be granted sentencing review
upon reaching 21 years of age; however, because children serving life sentences for
specified serious offenses are exempted from this review, Montana receives no
credit.

§41-5-2510. Sentence review hearing. 
(1) When a youth has been convicted as an adult pursuant to the provisions
of 41-5-206, except for offenses punishable by death or life imprisonment or when a
sentence of 100 years could be imposed, the county attorney, defense attorney, or
youth may, at any time before the youth reaches the age of 21, request a hearing to
review the sentence imposed on the youth. The department shall notify the court of
the youth's impending birthday no later than 90 days before the youth's 21st
birthday.
(2) After reviewing the status report and upon motion for a hearing, the court shall
determine whether to hold a criminally convicted youth sentence review hearing. If
the court, in its discretion, determines that a sentence review hearing is warranted
or is required under 41-5-2503, the hearing must be held within 90 days after the
filing of the request or determination. The sentencing court or county attorney shall
notify the victim of the offense pursuant to Title 46, chapter 24.
(3) The sentencing court shall review the department's records, formal youth court
records, victim statements, and any other pertinent information.
(4) The sentencing court, after considering the criminal, social, psychological, and
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any other records of the youth; any evidence presented at the hearing; and any
statements by the victim and by the parent or parents or guardian of the youth and
any other advocates for the youth shall determine whether the criminally convicted
youth has been substantially rehabilitated based upon a preponderance of the
evidence.
(5) In the event that the sentencing court determines that the youth has been
substantially rehabilitated, the court shall determine whether to:
(a) suspend all or part of the remaining portion of the sentence, impose conditions
and restrictions pursuant to 46-18-201, and place the youth on probation under the
direction of the department, unless otherwise specified;
(b) impose all or part of the remaining sentence and make any additional
recommendations to the department regarding the placement and treatment of the
criminally convicted youth; or
(c) impose a combination of options allowed under subsections (5)(a) and (5)(b), not
to exceed the total sentence remaining.
(6) The sentencing court may revoke a suspended sentence of a criminally convicted
youth pursuant to 46-18-203.

9. Ban Solitary Confinement for Kids

Partial Credit: .5/1

Pursuant to § 53-30-720, solitary confinement is prohibited for children in juvenile
detention facilities, but such protections are not in place for children in adult
facilities. Therefore, Montana receives partial credit.

Section 53-30-720 - Requirements for youth facilities
(1) Except as provided in subsection (2), a facility that houses youth inmates may
not use restrictive housing.
(2) The administrator or the administrator's designee may order a youth to be
placed in protective custody for temporary confinement not to exceed 24 hours when
it is necessary to protect the youth or others. The action must be reviewed by the
facility administrator within 4 hours regardless of weekends or holidays, or the next
morning if the youth is placed in protective custody after 9 p.m.

Section 53-30-703 - General requirements for restrictive housing --
procedures
(1) An inmate may be housed in administrative segregation during an investigation
of alleged violations.
(2) An inmate may be placed in disciplinary detention only after a finding of a rule
violation at an impartial hearing and when there is not an adequate alternative
disposition to regulate the inmate's behavior.
(3) An inmate's status in protective custody must be reviewed periodically by a
classification committee or other designated group.
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Section 53-30-718 - Exercise outside of cell
(1) An adult inmate in restrictive housing or protective custody must be allowed a
minimum of 1 hour of exercise each day outside of the inmate's cell, 5 days a week,
unless security or safety considerations dictate otherwise.
(2) A youth inmate in protective custody must be allowed 1 hour of large muscle
activity every 24 hours.

10. Ban Incarcerating Kids with Adults

No Credit: 0/1

Pursuant to §41-5-349 and §41-5-206, children may be incarcerated with adults.
Therefore, Montana receives no credit.

§41-5-349. Youth not to be detained in jail -- exceptions -- time limitations. 
(1) A youth may not be detained or otherwise placed in a jail or other adult
detention facility except as provided in 41-5-206 and this section.
(2) A youth who has allegedly committed an offense that if committed by an adult
would constitute a criminal offense may be temporarily detained in a jail or other
adult detention facility for a period not to exceed:
(a) 6 hours, but in no case overnight, for the purpose of identification, processing, or
transfer of the youth to an appropriate detention facility or shelter care facility; or
(b) 24 hours, excluding weekends and legal holidays, if the youth is awaiting a
probable cause hearing pursuant to 41-5-332.
(3) The exception provided for in subsection (2)(b) applies only if:
(a) the court having jurisdiction over the youth is outside a metropolitan statistical
area;
(b) alternative facilities are not available or alternative facilities do not provide
adequate security; and
(c) the youth is kept in an area that provides physical as well as sight and sound
separation from adults accused or convicted of criminal offenses.
(4) Whenever, despite all good faith efforts to comply with the time limitations
specified in subsection (2), the limitations are exceeded, this circumstance does not
serve as grounds for dismissal of the case nor does this circumstance constitute a
defense in a subsequent delinquency or criminal proceeding.

§41-5-206. Filing in district court prior to formal proceedings in youth
court. 
(6) If a youth is found guilty in district court of an offense enumerated in subsection
(1) and any offense that arose during the commission of a crime enumerated in
subsection (1), the court shall sentence the youth pursuant to 41-5-2503 and Titles
45 and 46. If a youth is acquitted in district court of all offenses enumerated in
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subsection (1), the district court shall sentence the youth pursuant to Title 41 for
any remaining offense for which the youth is found guilty. A youth who is sentenced
to the department or a state prison must be evaluated and placed by the
department in an appropriate juvenile or adult correctional facility. The department
shall confine the youth in an institution that it considers proper, including a state
youth correctional facility under the procedures of 52-5-111. However, a youth under
16 years of age may not be confined in a state prison facility. During the period of
confinement, school-aged youth with disabilities must be provided an education
consistent with the requirements of the federal Individuals With Disabilities
Education Act, 20 U.S.C. 1400, et seq.
(7) If a youth's case is filed in the district court and remains in the district court
after the transfer hearing, the youth may be detained in a jail or other adult
detention facility pending final disposition of the youth's case if the youth is kept in
an area that provides physical separation from adults accused or convicted of
criminal offenses.

11. Ban Mandatory Post-Release Lifetime Supervision

Full Credit: 1/1

Pursuant to §46-23-1021, formerly incarcerated children may be discharged from
parole at the discretion of the Parole Board.

§46-23-1021. Supervision on parole. 
(6) (a) Upon recommendation of the probation and parole officer, the board may
conditionally discharge a parolee from supervision before expiration of the parolee's
sentence if the board determines that a conditional discharge from supervision is in
the best interests of the parolee and society and will not present unreasonable risk
of danger to the victim of the offense.
(b) Any of the achievements listed in 46-23-1027(2) must be considered a
significant achievement by the board in deciding whether to grant a conditional
discharge from supervision to a parolee.
(c) If the board discharges a parolee from supervision, the department is relieved
of the obligation of supervising the parolee.
(d) For good cause, the board may return a parolee who was conditionally
discharged to the status of a regular parolee.
(e) Subsection (6)(a) does not prohibit the board from revoking the parole, as
provided in 46-23-1025, of a parolee who has been conditionally discharged from
supervision
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12. Voting Rights Restoration

Full Credit: 1/1

Pursuant to §13-1-111, formerly incarcerated children who have reached voting age
can vote after they have been discharged from imprisonment.

§13-1-111. Qualifications of voter. 
(1) A person may not vote at elections unless the person is:
(a) registered as required by law;
(b) 18 years of age or older;
(c) a resident of the state of Montana and of the county in which the person offers to
vote for at least 30 days, except as provided in 13-2-514; and
(d) a citizen of the United States.
(2) A person convicted of a felony does not have the right to vote while the person is
serving a sentence in a penal institution.
(3) A person adjudicated to be of unsound mind does not have the right to vote
unless the person has been restored to capacity as provided by law.
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